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#{atf+ RV wftv-wtw +%+dvglvv gwr {3tq§q€qTtqr %yft q@lft+t+q7Tq WI vvq
gf&qI(t 8@ftvqqnwttwrwqmvqaqt mme,qRTfbRe wIg +fRTa§v6m{I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VRTv{6RmlaMr griRT:-

Revision application to Government of India:

(1) #.dbr©wqqTm©fMv, 1994 #turavT€qt+q©TqwTqTqqt bmi: +13hvra=#
3q-ura b xqqwq% % gmtv !q+wr wM @gbr©fR4, wa vwn, fqr +gmB agn fRvRr,

=a2ftqtqv, 3ftmfh vm, +vqqwt, q{ftvqt: rroool #t#tqrftqTfiT :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
AppHcation Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
BuUding, Parliament Street, New Delhi - 1 10 00 1 under Section 35E;E of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

_ (q) vfl wv#taf++ wr&+v4R#6TME©Tt &f%a WTFrF Tr wv vrWTt +qr W
/tdi :':::?T< t M WKRIF + vrv + qaN Int +, Tr Ria WTHm vr wvr< + ve qt MR WWT+ +
#h;iq wwmt # Tm# TRUk faR # 81

IE i( gg }} ) J. 'In case of any Ioss of goods where the Ioss occur in transit from a factory to a
Vi:’}\’My .,&4}Fh6use or to another factory or from one warehouse to another during the course

\\ '4""-;--"3; Jf,{)rocessing of the goods in a warehouse or in storage whether in a factory or in a
„.~=.---’p&/arehOUse.

(v) Vnab<T§rBtRtTy qT vt% #fh#fivn©uTrvrvi;fRfbibr +aMe{©q#qTqqX
@nvqqJ-,qbfthb WWI#+i#VnabqTFfq6n?qrytg +WfM iI

1



9
In case of rebate of duty of excise on goods exported to any counby or territoqr

outside India of on excisable material used in the manufacture of the gooas which arl
exported to any country or territory outside India.

(T) qfjqM%rW%q®m VRTh TrF (+Tm Tr TH #)RqtR%TrTTrTr©©I

In case of goods exported outside India export to Nepal or Bhutan1 without
payment of duty.

(q) 3tMTmnqq#Wnv[qM' bW bRR'hq+hf+qwr#tq{€dIRtw@r qt RV

TTuqfMRI% WWF WW, nOT bUT wRaqtRwrKqTqR+fIT qf&fbH (+ 2) 1998
=rR:r l09 m=:TfR®f#:r „q81

Credlt of anY dutY allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after) the date appointed under
Sec. 109 of the Finance (No.2) Act> 1998.

12) +ibf wm QM (wftv) fhFnqdt, 200r bfbIT 9 % +,Ft,rRRRg wmd@rT SR_8 ta
vM t, }fB7 way + vfl wt© tfBv fhihl t ,iht qm + q,l<,{q_gltqr qx BnBy qTjqr qt +_a
!m + wf 3Rv wdm Wn 'rFa qTfhl av+ VT,r ©mr q qr l@r fM # #ntT ERr 35- 1 +
f+ufftT$t%w+€®+vrqfM-6vrvrq# 1In vR8aqT®l

The above-application shall be made in duplicate in Form No. BA_8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accolnpanled bY a coPY of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3i RfqqqwtqT%gTq HddHIT®q6 wv van wMqq8a@1+200/- #v WTT#
qTq;jtq§fqwt6qvqvrv+@r©8'q}lOOO/-ER=MJTTm8qRl

The revision application shall be accompmaed by a fee of Rs.200/_ where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhnqrv% +;fkwrRq RW q#+qTq<BFftdhr .qpnf$qPr qi vfa 3rft,T:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hthrKTrQqqrvv gf&fhm, 1944 =Et RFa 35-dt/35-tb mtr:-
Under Section 35B/ 358 of CEA, 1944 an appeal lies to :-

(2) 3nRf&Vqf®qtqVTq ©!TR#gvTqT#rwItqwftM bTN+ + tfM qq Mb
©qrqq qr@ Ff +vm wfM =wTf$rar @:a) =Ft q%v Wr qtfbn, gqqmN + 2-d VIn,
qS;nHI WB gvm, Pt<u<qRH,-q§qRBnq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribund
(OESTAT) at 2'1'ifloor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 -Lac respectively in the form qf
crossed bank draft in favour of Asstt. Redstar of a branch of any nominate public

bank of thepublic sectorsector bank of the place where the bench of any no:
llace where the bench of the Tribunal is

ej



(3) =rfi BI wt© qq# IF ©ltqft qr wu+grOiT { utvaq Tvr qtvw QT fRI{ $tv wr Evan al{dI
&rtfbnvrqr nf{q q€T'q#8tguvftfhfR© q€tqntt.qqthfRqqqTtMfl wa?fhr

qmTfhmnqtv%wfMTr%#hru6n#tqqqT#fMvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) @rTr©q TW gif&fMRI 1970 vqr tRitfb7 # WIgHt -1 + +OfT f+&tRa f+q WIm au
win vr lgqtqT qqTft'lit fbhm XTfbqrft % mtv + + xM qt qq vfbIr s 6.50 qt %r @rqrqq

qrv3fb®wn8mqrf® I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) tqattHf&7vNnt8fhknr qt+qTff+Ht #tqtr 'ftEVm wWfbn vrmeqt dha
era, #'+hr©qm qdIT++qT® wftBfhrRmTfbRwr (qwffRf%) fhm, 1982 +fRf{,r{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) anV©,Mq©wqRt©q{jgn@©aqRrqrf#6w Wa)®vRv©a bTN&
q qMlqhr (Demand) q+ + (Penalty) qr 10% if vw qm gf+qrf {I @Rtf%, wfhRw{ if mr
10 Hag ON {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

bibf WiTT qFq a1 +qPR b 4Th, WTfBv OTT qM qt vFr (Duty Demanded) 1

( 1) @ (Section) 1 ID + TqTftUfftv ITfiF;

(2) fhn ma hr&T hfea qt ITfim;

(3) +qqz#fiafbra#fhrv6ba®br ITfirl

v€1fvw'dfi7 w{tv’ t %&sf qu=FtgqqThwftv’ af&gmt +MIl$ wf vqr fM
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESFAT. (Section 35 C
(2A) and 35 F of the Central Excise .Act, 1944, Section 83 & Sectjon 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demarided” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TV wtw+vf+WftvXTf&Wn%Vq© %Yqr©©qn qv6 vr WFM+v8ut v"Hr f#F-Iq
qJt–hiT 10% tqmvw atlq€-f#qv@Rf+qTfte8vq@€#10%!=TZTqnavrgMt{I

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dutyJ{„ dEty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” £{;;};= f:,'.'i.
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F.No. GAPPL/COM/STP/3865/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Viral Floor Care Center,22, Oxford Tower, Gurukul

Road,Memnagar, Ahmedabad-380052, (hereinafter referred to as “the appellant”) against Order-in-

Original No. CGST/WT07/HG/892/2022-23 dated 16.02.2023 (hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central GST, Division VII, Ahmedabad

North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the 'facts of the case are that the appellant are holding STC No.

AAMFM5683RST001. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant has less shown as income from

services in their ST-3 in compare to the amount reflected under the heads “sales of services (Value

from ITR)”filed with Income Tax department. Details of the same are as under:

Sales of Service [ Sales of Service I Difference in value of ITR I Service tax not/F.Y

Short paidas per ITR as per ST-3 and ST-3

3,72,562/25,69,399/.0025,69,399/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither paid Service Tax nor shown in their service tax return.

The appellant were called upon to submit copies of required documents for assessment for the said

period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-II/Div-

VII/A’bad-North/TPD-Regd/89/20-21 dated 23.10.2020 demanding Service Tax amounting to

Rs. 3,72,562/- for the period FY 2015-16 under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77 (1), 77(2) Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugndd order by the adjudicating

authority wherein the demand of Selvice Tax amounting to Rs. 3,72,562/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period FY 2015-16 . Further (i) Penalty of Rs.

3,72,562/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty

of Rs. 3,000/- was imposed on the appellant under Section 77(1) of the Finance Act, 1994 and

(iii) Penalty of Rs. 3,000/- was imposed on the appellant under Section 77(2) of the Finance Act,

1994

3. Being aggrieved with the impugned order passed by the adjudi£ati]

appellant have preferred the present appeal, inter alia, on the followir

ity, the



F.No. GAPPL/COM/STP/3865/2023-Appeal
B

iP
O FIle appellant 'submitted that they are a Partnership firm engaged in the business of

providing Manpower supply agency services and the same falls under RCM (Reverse

Charge IVlcchal}ism) category as per notification no .07/2015-ST issued under section

68(2). As per above notification, the 100% service tax liability comes upon the servicc

recipient.

The appejlant has shown the amount Rs 25,69,399/- as receipt against the Manpower

Supply services during the F, Y. 2015-16.Further, in the F, Y. 2016-17 and 2017- 18 they

had done no business.

The appellant submitted that they were not given .the opportunity of any personnel

hearing and passing OIO without providing hearing opportunity is gross violation of

principal of natural justice. They made reference of the case of Sendhil Kumar Vs

Central Office-2023 148 taxman 394 wherein Madras HC held that assessment order

passed without hearing opportunity to be quashed for violation of principle of natural

justice.

Further they stated that they nled their reply on dated 06- 11-2020 against the show cause

notice dated 07-10-2020 but the department did not consider the same and issued the

OIC) without further verification which is bad in law. They made reference of the case of

M/s Cosmic Dye Chemical V/s Collector of Central Excise

Bombay(1995)[75]E.L.T.721(SC) wherein the Apex C:ou}-t held that the detailed

verification is must prior to issue SCN.They prayed to set aside the impugned OIO and

allow their appeal.

a

a

0

4. Personal hearing in the case was held on 09.01.2024. Shri Bhumit B.Shah, Chartered

Accountant, appeared on behalf of the appellgnt for personal hearing. He reiterated the written

submission and requested foi two days to file additional submission i.e. ITR curd S’FR etc which

have been received through email dated 14.02.2024.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the ddjudicating authority, confirndng

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16

6. 1 find that in the SCN in question, the demand has been raised on the basis of the Income

Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in

time. Further they also failed to attend the personal hearing before the adjudicating authority,

Therefore, the adjudicating authority adjudicated the matter ex parte and confirmed the demand

along with interest and penalty .
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Name of the Service Recipient Amount in Rs

Gandhi Corporation 303 12/

Janak Madan Charitable Educational Trust 30,934/.2

Gemar Manikchand Mistry3

Total

7. Now, as per submission before me, it is observed that they were engaged. in the business

of providing Manpower supply agency services during the F. Y. 2015-16 and received the

consideration Rs. 25,69,399/- for the same which is also reflecting in the P&l statement, ITR

and ledger. While going through the Form 26 AS it appears.that they have received majority of

their income from the service provided to the various body Corporates and such income is

exempted from service tax for the service provider as the 100% liability to pay the service tax is

upon the service recipient as per Nod. No 30/2012-ST dated 20.06.2012 further amended vide

Nod. No 07/2015-ST dated 01.03.2015.However I find that following service recipients are not

body corporate:

As the above 3 service rpcipients are other than body corporate and in such case the 100%

liability to pay the service tax comes upon the service provider under forward charge

mechanism.

8. In view of the above discussion, I am of the considered view that the appellant ig liable to

pay the service tax amount Rs. 16,906/- on the taxable value Rs. 1,16,594/- only. The same is

recoverable from them along with interest and penalty. For the rest of income, they are eligible

for benefit of the Noti. No 30/2012-ST dated 20.06.2012 furTher amended vide Noti. No

07/2015-ST dated 01.03.201 5.

9. Accordingly I pass the following order in appeal;

9.1 1 uphold service tax to the extent payable Rs. 16,906/- only;

9.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on the

service tax amount as per para 9.1 ;

9.3 1 uphold the penalties under section 77(1) & 77(2) and

9.4 1 uphold the penalty under section 78 of the Finance Act,1994, equal to the service tax

upheld in para 9.1 above.

10. wftvqKfrraB#=Ftq{wftv©rf+nRT@ra©,rM+@nvT©Te I

The appeal filed by the appellant stands disposed of in above terms.

Date

Hi 1}

'--. .Z ' Z'-{

Attested
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q +/
Manish Kumar

Superintendent(Appeals),
CGS’f, Ahmedabad
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To,
M/s. Viral Floor Care Center,
22, Oxford Tower, Gurukul Road,

Menrnagn, Ahmedabad-380052

Appellant

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Colrunissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGSI', Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File
6) PA file
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